
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 


ATlANT A FEDERAL CENTER 

6, FORSYTrl SHlEET 


ATLANTA. GEORGiA 30303~8000 

MAY 19 2011 

CERTIFIED MAIL 70051160000198999911 
!<QURN RECEIPT REQUESTED 

L Clark Wright 
Davis Hartman Wright, PLLC 
209 Pollock Street 
New Bern, North Carolina 28560 

Re: Consent Agreement and final Order 

Docket No. CWA·04·2011·5504(b) 


Dear Mr. Wright: 

Enclosed is a copy of the Consent Agreement and Final Onler (CAFO) lhat has been finalized by the 
U.S. Environmental Protection Agency, Region 4 and the Regionalludicial Offict:f. Please make note of 
the provisioru; under Section V. 

Thank you for your cooperation in settling this matter. Shoull] you have any questions or concerns, 
please contact Mr. Chris Parker ofmy statfat (404) 562-9838, or your attorney may wntact Mr. Philip 
Mancusi-Ungaro, Associate Regional Counsel, at (404) 562-9519. 

Sincerely, 

,~\,\ . /'
\\; ...~ ..',\ I'ytvj\ 

Molly Davis, AC1ing Chief 
Clean Water Enforcement Branch 
Water Protection Division 

Enclosure 

cc: Mr, David Lebun 
U.s, Aony Corps ofcnginL-ers. Washington Fit'id Otlice 

Mr.lohn Hennessey 

~(lrth Carolina Department ofF..llvironment and NallJral Resoun;es 


Mr. Ward Zimmerman 

North Carolina I.)epartmcnt of Justice 


Ms, Kimberly Hedrick 

Nonh Carolina Department ofEnvironment and Natural Resources 
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UNITED STATF$ ENVlRONMENTAL PROTECTION AGENCY 

REGION 4 


IN THE MATIER OF: ) 

) 

Mr. Karl Pace ) ADMINISTRATIVE r: 
Wysocking Wildlife Sanctuary ) CONSENT AGru.:EMENT ANIl: 
Hyde County. NQrth Carolina ) FINALPENALTYORDER ~ 

) , . 
RESPOl\'DENT. )

-') 
Docket N •• : CWA·04·20tt·5504tJ!)

r 

CQNSENTAGBEEMENJ 

T. Statutory Authority 

L This is a civil penalty proceeding under Section 309(g)(2)(A) of the Clean Wllter 
Act (CWA), 33 U.S.c. § \319(g)(2)(A). and the Consolidated Rules 01 Practice Governing the 
Administrative Assessment ofCivil Penalties. Issuance of Compliance or Corrective Action 
Orders and the Revocation, Termination or Suspension aj'Permits, published at 64 Fed, Reg. 
40176 (July 23, 1999), codified at 40 Cnd.· of Fe·dera! Regulations (C.P.R) Part 22 (Part 22). 

2. The Administrator has delegated this authority to the Regional Administrator 
Region 4, who in turn has redelegtlted this authority to the Director of the Water Protectlon 
Division. who in him has delegated this aUThority to the Chief of the Clean Water Enforcement 
Branch of EPA Region 4 (Cmnplairumt). 

ll. Statutory and Regn!atory Bacl<aD!!!nd 

3, Section 309(g)(I)(A) oftbe CWA, 33 U.S,C, § 1319(g)(I)(A). states "[w]henever, 
on the basis of any information available - the Administrator finds that any person has violated 
(section 301 of the CWA, 33 U.S,c' § 13111. " , the Administrator ... may, aft... co""ultation 
with the State in which the violation OCCllI'S. assess a class I civil penalty Of a cln.'Os n civil 
penaityunderl33lLS,C. § J319(~)(2)(BJI." 

4. Section 301(0) of the CWA, 33 U.S.C, § 1311(3), states "[elxceptas in 
compliance with ... [Section 404 of the CWA. 33 U.S,c. § 1314J, the discharge afany [dredged 
or fill material] by any PC"'OO shall be unlawful." Se<.'tion 404 of the CWA. 33 U.S.C. § 1344, 
authomcs the S",;OOOOy of the Army, acting IbrougU the Chief of Engineers. U.S. Army Corps of 
Engineers (COE). to issue permits for the discharge of dredged or fill material into navigable 
waters. 

5. Soctlon 302(12) of the CWA. 33 U.S,C. § 1362( 12), defllles a "discharge of 
poUuLanls" as «[a}ny addition of any pollutant to navigable wate:rs from any point source, . , ." 



6. Section 502(14) of the CWA, 33 U.S.C. § 1362(14), defmes "point.""",," as 
"{ajoy discernible. confined and discrete conveyance, including but no' limited to any pipe, 
ditch. channel~ tUOll:Cl. conduit Lor] discrete fIssure ..• from which poUUUUlfs are or may be 
di<charged. " 

1. Section 502(1) of the CWA, 33 U.S.C. § 1362(7), derill"" "navigable water," as 
"[t]he waters of the United States, including the territorial seas:' 

8. Federal regul.tionsunder 40 C.F.R, § 232.2 define the term "waters of the United 
States" to include ';wetlands." 

9. Federal regul.tions under 40 C.F.R. § 232.2 and 33 C.F.R. § 328.3(b) deftne 
''wetlands'' as "[tJhose areas that are inundated or saturated by surface or groundwater at a 
frequency and duration sufficient to support, and that under normal circumstances do support.. a 
prevalence of vegetation typically adapted for life in saturated soil conditions." 

1lI. AII!11!!tions 

10. The tenn "Discharge Area" means the jurisdictional waters that have been 
impacted either through filling or dredging as a result of the unauthoriLed activities that are the 
subject of tIm. enforcemeot ""tion. More specifically, the Oisctlarge Area is approximately three 
acres of tidal and freshwater weiland, edjaccnt '0 aud abotting Hickory Creek and Wysoeldng 
Say. Hickory Creek aud Wysoeking Bay are navigable waters of the Uni!ed States. The Site is 
located at 3910 Gull Rock Road. near the town of Engelhllrd. Hyde County, North Carolina, ncar 
tatltude 35"24'02.68- north aod longitude 76"05'23.21" wt>.t (Disctl_ Area). The Discharge 
Area is indicated on the enclosed Exhibits A and B. 

11. The term "Site" means the parcel or parcels of laud on which the Discl:wge Area 
is located. 

12. Respondent. Mr. Karl Pace, at aU times relevant to this Consent Agreement and 
final Order, was the mvuer and operator of the Site. 

13. Respondeot is a person within the definition set forth under section 502(5) of the 
CWA, 33U.S.c' § 1362(5), 

14. Cormnencing on or about November 24,2008. until September 8, 2010, 
Respundent, OT thoo" acting on behall of the Respondent, disctlarged dredged aodIor fill material 
into wetlands on the Site using earth moving machinery. during unauthorized activities 
associated with the construction of dik%. 

15. Respondent impacted approximately three acre,';; of forested freshwater and tidal 
rruorsh wetlands adjacent to aud abutting Hickory Creek aod Wysocking Bay, navigable waters of 
the United S'ales. 
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16. The discharged dredged andJor fill material, including earthen material depo,ited 
at the Discharge Area, are "pollutants" as defined under theCWA § 502(6), 33 U.S.C. § 1362(6). 

17. The earth moving machinery employed by the Respondent to deposit the dredged 
and/or ftll material., the Discharge Area are "point sources" as defined under the CWA § 
502(14).33 U.S.C. § 1362(14). 

18. A "discharge of a pollutant; as defined at Section 502(12)(A) oftheCWA. 33 
U.S.C § 1362 (I2)(A). i, any addition of any pollutant to navigable water, from any point 
source. 

19. Respondent's placement of the dredged and/or fill material at the Discharge Area 
constitutes a "discharge of pollutants" as defined under the CWA § 502(12). 33 U.S.C. § 
1362(12). 

20. Section 301(a) of the CWA. 33 U.S.C. §1311(a), Jl1llkes unlawful the discharge of 
any pollutant into waters of the United States except as in compliance with certain sections ofthe 
CWA. including Section 404. 33 U.S.C. §1344. A Section 404 pennit is a legal prerequisite to 
discharges of the type described above. 

21. At no time during the discbarge of dredged andlor fill material at the Discharge 
Area -on or about November 24. 2008. to the present, did the Respondent possess a permit WIder 
Section 404 oflhe CWA, 33 U.S.C. § 1344, authorizing the activities performed by Respondent. 

22. The discharges have, therefore. been made in vktlation of Section 30 lea) of the 
CWA. Each discharge by the Respondent of pollutants into navigable wale" without the 
required penuit issued under Section 404 of the CVlA, 33 U.S.c. § 1344, b a violation of 
Section 301(.) of the CWA, 33 U.S.C. § 13l1(a), 

23. Each discharge by the Respondent of poilutants into naVigable waters without the 
required pennit issued under Se<.'Iion 404 of the CWA. 33 U.S.c. § 1344, is a violation of 
Section 301 (a) cfthe CWA, 33 U.S.c. § 13l1(a). 

24. Each day the material discharged by the Respondent remains in waters of the 
United States without the required permit under Section 404 of the CWA, 33 U.S.C. § 1344. 
constitutes a day of violation of Section 301 of the CWA, 33 U.S.C. § 1311. 

25. Complainant and Respondent have conferred for the pu.rpose of settlement under 
40 CTFR § 22.18 and desire to resolve this J:l:l3tter and settle the allegations described herein 
without a formal bearing. 'Therefore, without gathering any evidence or te&ti!Uooy, making of 
any argument, or adjudicating any issue in this matter. and in accordance with 40 C.P.R. § 
n.13(bl. thls Adminis""tive Consent Agreement aed Final Penalty Order will simultaneously 
commence and condude this maUer. 
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26. For the purpose, of this Consent Agreement and ~'iual Order (CAFO), 
Respondent admits the jurisdictiOllllI allegation, set out above and the factual allegation. set out 
above, 

21. Respondent hereby waives hi!; right to contest the allegations sel out above and its 
righr to appeal the Final Order IIC'COmpanying tm' Consent Agreement. 

28. Respondent ronsents to the a.~sessment of and agrees to pay the adl1linistrative 
penalty as set furth in this CAFO and consent.'>; to the other conditions set forth in this CAFO. 

29, Hy signmg this CAFO, Respondent certifies that the information he has supplied 
concerning this matter was at the time of submission. and is. truthful. accurate. and complete for 
each such submission. response and statement. R($pondc:nt realiz.es that there are signiftcant 
penaltics for submitting false or misJeading infonnatiuu. including the possibility of fines and/or 
imprisorunen~ fQr knowing s.ubmission of such infonnation. 

30. EPA reserves the right to a."l~S and collect any and all civil penalties for any 
Violation described in this Consent Agreement to the extent that any information or certification 
provided by Respondent was materially false or inaccurate at the time sucb information-or 
certification was provided to EPA 

31. Complainant and Respondent agree to settle this matter by their execution of this 
CAFO. The parties agree that the settlement of this matter is in the public interest and that this 
CAFO is oonsistent with the applicable requirements of the CWA. 

V. Ponalty and Payment 

32. Under Section 309{g)(2Xb) of the CWA, 33 U.S.C. § 1319(gX2)(b). and 40 
C.P.R. § 19, and considering the nature of the violations and other relevant factors. EPA has 
determined that TWENTY THREE THOUSAND DOLLARS ($23.000) is an appropriate civil 
penalty to settle thi~ action. 

33. Respondent Mall submit payment of the penalty spe<:ified in the proc<xling 
paragraph within thirty (30) day~ of the effective date of this CAFO via a cashier's or a'1tificd 
check. payable to the order of '1re~'\urer, United States of America. .. The check shall reference 
on its face !he name of Respondent and the Docket Number of rhis CAFO. Such payment shall 
be submitted by U.S. Postal Service to: 

U,S. EnvironmentiU Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
PO Box 979077 
St. Louis, MO 63197·9000 
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For otilC< payment optiollS (Ex: Wire Transfers, Overnight Mail. ACH, and On Line) please 
refer to Attachment A. 

34, At the time of payment, Respondenl shall send. separate copy of the check, and a 
'tVritten statement that payment has been made in accordance with this CAFO, to the following 
persons at (he following addresses: 

U.S. Environmental Protection Agency. Region 4 
Office of Environmental AccountalJility 
61 ForSyth Street, S,W, 
Atlanta, Georgi. 3030'3,8960 
ATTN: Ms. Patricia Bullock - Regional Hearing Clerk 

and 

~s,MaryE,lhUback 
Wetlands Enforcement Section 
US. Environmental Protection Agency, Region 4 
61 Forsyth Street. S,W. 
Atlanta, Georgia 30303-8960 

35. Civil penalty payments under this CAPO are penalties within the meaning of 
Section 162(1) of Ihe Internal Revenue COOe, 2U U,S,C, § 162(1), or of 26 C,F.R, § 1.162-21 and 
are not tax deductible expenditures for purp(l:)CS of federal taw. 

36, Under Seclion 309(g)(9) of the CWA, 33 U,S.C. § 1319(g)(9), failure by .he 
Respondent to pay the penally assessed by the CAFO in full by iI8 due date may subject the 
Respondent to a civil action to collect the assessed penalty plus interest (at currently prevailing 
rates from the effective date of th.it; CAFO). attorney's fees. costs for collection proceedings and 
a quarterly nonpayment penalty for each quarter during which such failure to pay persist", Such 
nonpaymenl pelllllty shall be in an amooat equal to 20 percent (20%) of the aggregate amount of 
such penalty and nonpayment penalty which are unpaid as of the beginning of such quarter, In 
any such collection action. the validity, amount and appropriateness of the penalty and of this 
CAFO shall not be subject to review, 

VI, General Provisions 

37. TIlls CAPO shall not relieve Respondent of his ohligation to comply with aU 
applicabte provisions of federal, state, or local law, nor shall it be construed to be a ruling on. or 
detennimUion of. any issue related to any federal. state, or local permit. Other than as expressed 
herein. oornpliance with this CAFO shall not be a defense to any actions subsequently 
commenced under fedet:allaws and regulations administered by the EPA. 

38. Nothing in this CAPO shaU be construed as prohibiting, altering. or in any way 
limiting the ability of United States to -reek any other remedies Of sanctions available by virtue of 
Respondent's violation of this CAFO or of the slalule< and regulations upon which this 



agreement is based, or for Respondent's violation of any federal or state statute~ regulation Of 

permjt, 

39" Ex.ccpt as otherwise:;or forth in this document, this CAFO constitutes a settlement 
by C..omplainant and Respondent of all claims for civil penalties under the CW A with respect to 
only tho:re violations alleged in this CAFO. Except as othetWise Set forth in this document. 
cO!llpHance with this; CAFO shall resolve the allegations of violations contained in this CAFO. 
Nodllng in this CAFO is intended to nor sholl he construed to operate in any way to resolve any 
criminalliabitity of the Respondent. or otber liability resulting from. violations that were llQl 

alleged in this CAFO, Other than as expressed in this document, Complainant does not waive 
any right to bring an enforcement action against Reh"Pondcnl for Ifjolation of any fOOeral or state 
statute. regulation or permit. to initiate an action for immjnent and ~ubstantial endangennent, or 
to pursue criminal enforcement, 

4(}, Each undersigned representative of the parties to this CAFO cenjfies that be or 
she is fully 3:uthari7'oo' to enter into the terms and conditions of !.his CAPO and to execute and 
legally bind that party to iL 

41. This CAPO applies to and is binding upon Respondent and any officers, diret'tors. 
employees, agents. succesSOt1> and assigns of the Respondent. 

42. Any change in the legal status ofRespondent including. but not limited to. any 
transfer of assets of real or personal property, shall not alter Respondent's respotlSlbtHties under 
this CAFO, 

43, Each party shall bear its own costs and attorneys fees.in connection with the 
action resolved by this CAFO. 

44. In accordance with 40 c,F.R. § 22.5. the individuals below are authorized to 
receive s.ervice relating to this proceeding, 

For Complainant: 

Philip Mancusi-Ungaro 
A~ociate Regional C--OllilScl 
U.S, Environmental Protection Agency, Region 4 
6 I forsyth Street 
Atlanta, Georgia 30303 
(404) 562·9519 

For ResporuJent: 

L Clark Wright 

Davis Hartman Wright, PLLC 

209 Pollock Street 

New Bern. North Carolina 28560 
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4:5. The parties acknowledge and agree that this CAFO is subject to the requirements 
of40 C.F.R. S 22.45(c)(4)' which 11fO\'ides a right to petition to set aside a consent agreement 
and proposed final order based on comments received during the public comment period. 

46. 1 ;nder Section 309(g) of tile CW A, 33 U.S.c. § 13J9(g), and 40 C.f.R. * 
22.J8(b») Complainant re{'K"esents that the State ofNorth Carolina was provided a prtor 
opportUlllty 10 consult with Complainant regarding this matter. 

47. This CAfO in no way affects the rights ofthc Complainant as against any person 
or entity not a party to this CAFO. 

VII. Release hv Respondent 

48. Respondent hereby covenants not to sue and agrees not to a..sert any claims or 
causes of action against the United States. including any department, agency or instrumentality 
oflbc United States.. with respect to the matters addressed and resolved in lhis CAFO, including 
but not limited to, any claim that any of the matters or actions described in this CAFO have 
resulted in a taking ofRespondent's property without compensation. 

VIII. Effective Dl!!ll 

49, The cfl:bctive date ofrilis CAFO shall be the date on which the CAFO is filed with 
the Regional (Iearing Clerk 
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AGREED AND CONSENTED TO: 

FOR RESPONDENT, KARl, PACE: 

, 

lOW'L,d /) 
Date: ~3L-l..i.1..1J..I.......,1-,',--_ 


Karl Ptce 

For COMPLArNANT, U,S. ENVIRONMENTAL PROTECfION AGENCY: 

~~""-1»v;:' Date: ~'" >rmtt-
Molly p. o;;'S\s 1AAYl'1 m1 
Acting Chief~ Clean Water t-:nforcement Brnnch 
Water Protection Division 
U.S. EPA Region 4 

8 




'" STA 
\ 

o 
I 

-. 

•~_~",",:f ~.&" 

- -""::;;;~"-:.J:::-.. __l 
~- .:!"" l' :... . , 

EXHIBIT A 
Wysocking Wildlife Sanctuary 
Hyde County, North Carolina 
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EXHIBITB N 
Wysocking Wildlife Sanctuary 

Hyde County, North carolina 
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UNITED STATES E'WIRONMENTAL PROTECTION AGENCY 

REGION 4 


L'I THE MATTER OF: ) 

) 

) 

Karl Pac", ) ADMINISTRATIVE 
Wysocking Wildlife SanctUil.ry ) CONSENT AGREEMENT AND 
Hyde Cuunty, North Carolina ) FINAL PENALTY ORDER 

) 

RESPONDENT. ) Docket No.: CWA·04-201l-5504{b) 
) 

nNALORDER 

In accordance with the Consolidated Rules ofPractice Governing Ihe Admini~trative 

Assessment ofCivil Penalties, issuance ofCompliance or Corrective Action Orders and ,he 

Revocation, TermitUltion or Suspension of Permits, 40 c'F.R, Part 22. and authorities delegated 

to me, the forgoing Consent Agreement is hereby approved and incorporated hy reference into 

this Final Order. Under Secrion 309(g)(2)(B) of the CWA. 33 U.S.C. § 1319(g)(2)(B), 

Respondent j~ hereby ordered to comply with the tenus of the foregolng Con.~t Agreement. 

U.s. ENVIRONMENTAL PROTECTION AGENCY 

Date: ry I'? dol/ 
Su;an B. Schuh 
Regional Judicial Officer 
U.S. EPA, Region 4 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I haw this day served a true and correct copy of the foregoing 
Coru;ent Agreement and Final Order in the matter of: Docket No. CWA·04-2011·5564(b) on 
the parties listed below in the manner indicated: 

EPA Internal Mail: 	 Christopher Parker 
Clean \-Vater Enforcement Branch 
Wetlands Enforcement Section 
U.S. EPA. Region 4 
Atlanta Federal Center 
61 Forsyth Street, S,W. 
Atlanta. Georgia 30303·8960 

Philip Mancusi-UngarQ 
A.ssociate Regional Counllel 
U,S, EPA. Region 4 
61 forsyth Street, S,W. 
Atlanta, Georgia 30303 

By Certified mail. 	 1. Clark Wright 
return receipt requested: 	 Davis Hartman Wright, PLLC 


209 Pollock Street 

New Bem. North Carolina 28560 


5- L9-LJ 
I 

~.~\~1·9:ettt;8-~~~Dated: 	 < .. 

Patricia Bullock 
Regional Hearing Clerk 
U. S. Environmental Protection Agency. Region 4 
Atlanta Federal Center 
61 Forsyth Street, S.W. 
Atlanta. Georgia 30303 
(404) 562-9511 


